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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO. 1275/2023 (S.B.)

Prakash Saundaji Aghavpatil,
Aged about 53 years, Occupation : Service,

R/o Gondia, Tahsil & District Gondia.

Applicant.
Versus

1) The State of Maharashtra,
Through its Secretary,
Department of Food,
Civil Supply and Consumer Protection,
Mantralaya, Mumbai- 400 032.

2) The District Collector, Gondia.

3) Shri Deorao Krushnarao Wankhede,
District Supply Officer,
Office of the Collector,
Camp Area, Amravati.

4) State of Maharashtra,
Through the Principal Secretary,
Revenue and Forest Department,
Mantralaya, Mumbai.

Respondents

Shri M.G.Bhangde, Sr. Ld. counsel & Shri G.K.Bhusari, 1d. counsel for
the applicant.

Shri S.A.Sainis, 1d. P.O. for the respondents 1 & 2.

Shri V.B.Gawali, 1d. counsel for the R-3.
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Coram :- Hon’ble Shri M.A.Lovekar, Member (J).

JUDGMENT

Judgment is reserved on 19t Jan., 2024.

Judgment is pronounced on 29t Jan., 2024.

Heard Shri M.G.Bhangde, Sr. Id. counsel & Shri G.K.Bhusari,
1d. counsel for the applicant, Shri S.A.Sainis, 1d. P.O. for the respondents 1

& 2 and Shri V.B.Gawali, 1d. counsel for the R-3.

2. By the impugned order dated 01.12.2023 (A-1) respondent
no. 3 who was holding the post of District Supply Officer, was
transferred, on request, before completion of his term, from Amravati to
Gondia, and the applicant who was holding the latter post, was
repatriated to his parent department i.e. Revenue and Forest
Department. Before being deputed as District Supply Officer, Gondia by
order dated 11.04.2023 (A-2) the applicant was placed under suspension
on account of registration of an offence against him, and by order dated

11.04.2023 his suspension was revoked.

3. The applicant has challenged order dated 01.12.2023 on

following grounds:-



1.

grounds:-
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A.  This order was passed only to accommodate

respondent no. 3 who is politically well connected.

B. There was no recommendation/approval from Civil

Services Board as mandated by G.R. dated 31.12.2014 (A-6).

C. Transfer of respondent no. 3 could have been
considered favourably only on the post which was vacant, as
per G.R. dated 08.04.2018 (A-7). In this case respondent no.
3 was transferred on the post which was held by the

applicant and which was not vacant.

D.  The applicant was deputed to hold the post of District
Supply Officer, Gondia by order dated 11.04.2023 and he
was to join on the post by 13.04.2023. He joined on
13.04.2023. As per G.R. dated 17.12.2016 (A-9) the applicant
could not have been repatriated before completion of service

of one year on the reputed post.

The respondent no. 1 opposed the 0.A. on the following

A Respondent no. 3 is employee of Food/Civil Supplies

and Consumer Protection Department in the cadre of District
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Supply Officer. The applicant is employee of Revenue and
Forest Department in the cadre of Deputy Collector. While
deputing the applicant to hold the post of District Supply
Officer, clause (c) of Recruitment Rules framed by
Notification dated 27.03.2023 (at PP. 75 to 78) was not

followed. It reads as under:-

4. Appointment to the post of District Supply Officer or Foodgrain
Distribution Officer, Group-A under the Department shall be made
either:-
(a) XXX
(b) XXX
(c) by deputation of a suitable officer holding the equivalent post only if
the eligible candidate for promotion is not available. The appointment by
deputation shall be made in accordance with all the terms and conditions
of the deputation policy of the General Administration Department. The

appointment by deputation shall not be allowed more than fifteen
percent of the sanctioned post.

B. Case of respondent no. 3 for transfer was placed before

Civil Services Board and approval was duly accorded as can

be seen from minutes of meeting (A-R-4).

C. The applicant could have been repatriated at any time

as per Rule 40 (4) of the Maharashtra Civil Services (Joining



5 0.A. No. 1275 of 2023

Time, Foreign Service & Payments during Suspension,

Dismissal & Removal) Rules, 1981 which reads as under:-

(4) Transfer of a Government servant to foreign service should be made
on the standard terms and conditions as in Appendix Il. No departure
from the prescribed terms and conditions shall be permissible.

Appendix II, while dealing with deputation, lays down:-

(1) Government/competent authority reserves the right to recall him any
time before expiry of the period of deputation, if his services are required
by Government in the interest of public service;

This legal position is reiterated in State of Maharashtra &

Ors. Vs. Ajeet Baburao Pawar 2001 (1) Mh.L.J. 563 which is as

follows:-

5.

Rule 40(4) of the MCS Rules 1981 states that transfer of a Government
Servant to a foreign service should be made on the standard terms &
conditions, as in Appendix Il and no departure from the prescribed terms
and conditions shall be permissible. The standard terms and conditions of
transfer of a Government Servant to a foreign service have been set out in
Appendix Il to the said Rules and Clause I of the said conditions states
that the Government/Competent Authority reserves the right to recall
him at any time before expiry of period of deputation if his services are
required by the Government in the interest of public service.

According to the applicant there was no recommendation

from Civil Services Board, as mandated by G.R. dated 31.01.2014 (A-6)

for transfer of respondent no. 3. Relevant clause of the G.R. i.e. Clause 3.7

reads thus:-
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TEEATTAHTEAT SEATEER AR Hal ASSlehgel [RIBRE FTeder,
RIBGREANTAR ST TRIEH faeTaTeT Hate Trfeiehr-are 0T yre e
QeI EE [AHETHE AT AIAETST HIeY Fdl. e i
ot watH rftierrarengsT auard Age.

This contention of the applicant is sought to be refuted by
respondent no. 1 by relying on contents of A-R-4 paras 4 & 5 of which

read as under:-

y. AL A [3ele rrarer, faaa. aifear arh fasfdr R a1 g
AEICT d AL HAT IATY T I AT LT faarrd &, 4 davra FSoRTa
qrAws, folesl Ao SN, IFRIadr Al fSegT Raor fUwmy,
atifear a1 Rerd 9T faaiclT el huarehRar TU# T Jddre Ie-3
Ie-§ RTSITE) TAT ITAR-ATTAT ISTATIT, Seoll ATHGHTT AT
o f2.22.04.2084 3oy TATIS FoledT ARKI JAT HSS (2) oY o
AT T 3T 3778, [T Raer 3Ry, iifear & ue wefecd
Rera 318, IEda, ATTRY AT HSBRT S8 MATSTd HITATUIST TehT T
Jgdle ATl U3el ATHATAT ATJIATS! T¥dd AleX axor 3
TR,

s. glTeT IRTDE .3 T Y HEY AAE dhololl qE U [TaRTT Eell, AR
a1 HSBTHT TshIT Tgcllad AT AT 83T A SaRTd HSURTE arews, g
qREST TR, 3rArach AT foregT qeaaT Jrferenrdy, atifear ar Rere udy
AT Seellel IGTATIAT FIUIEETAT JEATT AMHATAT AT
TTe. AT ST ATIHTOT 31T [T AT Fevara A

Last sentence of para 4 quoted above falsifies stand of
respondent no. 1 that for transfer of respondent no. 3 recommendation
was made by Civil Services Board. This was clearly in breach of G.R.
dated 31.01.2014. There is one more aspect which may be adverted to.

Proposal to transfer respondent no. 3 was signed on 20.03.2023 and
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28.03.2023. This proposal expressly states that the post on which
transfer of respondent no. 3 was recommended was vacant. Correctness
of this statement is borne out by record. Thereafter, by order dated
11.04.2023 (A-2) the applicant was deputed to join on the post of District
Supply Officer, Gondia by 13.04.2023 and he joined on the post on
13.04.2023 (P. 24). However, as per proposal signed on 20.03.2023 and
28.03.2023 which stated that post of District Supply Officer, Gondia was
vacant, approval for transfer of respondent no. 3 was accorded only on
25.04.2023 i.e. after the applicant had already joined on the post of
District Supply Officer, Gondia on 13.04.2023 by virtue of order of

deputation dated 11.04.2023.

6. One more ground strenuously urged by the applicant is that
he could not have been repatriated to his parent department before
completion of service of one year on the deputed post. To support this
submission reliance was placed on following Clauses of G.R. dated
17.12.2016 (A-9):-
afdfegedial R AR / HeAurArd JaT dlehfgaredr Tl 7
q%mm/mmewm fafgd Sremad
HUUATqdl TR fohATeT Teh asire sreatll 9ot strearate carean / faear

dar R GoART AAFR gy g (qemaeer fasmr /
HTATTATH) T,
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To counter this submission, as mentioned above, respondent
no. 1 relied on Rule 40 (4) of the Maharashtra Civil Services (Joining
Time, Foreign Service & Payments during Suspension, Dismissal &
Removal) Rules, 1981 and Appendix II which are quoted above.
Undoubtedly, Appointing Authority reserves the right to recall deputed
employee before expiry of period of deputation if his services are
required by Government in the interest of public service. Therefore, this

submission of the applicant cannot be accepted.

7. As to what would be the effect of want of recommendation
from Civil Services Board for transfer, reliance may be placed on the
following observations made in Judgment dated 20.02.2020 in O.A. No.

668/2019 by Principal Bench of this Tribunal:-

7. Indeed, in view of the decision of Hon’ble Supreme Court in T.S.R.
Subramanian’s case, it was mandatory on the part of Respondent No.1
to place the matter before CSB which was also under obligation to
consider the report of Charity Commissioner and to make appropriate
recommendation. It is not mere formality but requires the consideration
of the issues involved in the matter, with an application of mind which
cannot be bypassed or circumvented in this manner. It is rather really
astonishing that the Law & Judiciary Department comes with such a
stand of no requirement of placing the matter before CSB. Needless to
mention that Law & Judiciary Department is supposed to know niceties of
law and indeed it is entrusted with duties to render legal advice to the
Government but in this matter acted in a manner which is in defiance of
mandate of direction of Hon’ble Supreme Court.

9. It would not be out of place to mention here that in deference to law
laid down by the Hon’ble Supreme Court, the State of Maharashtra had
issued the G.R. dated 31.01.2014 to constitute the CSB at all levels.
Despite this position, this Tribunal noticed non observance of the
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directions given by the Hon’ble Supreme Court in T.S.R. Subramanian’s
case (supra) in 0.A. No.770/2017 decided on 09.11.2017 expressing
serious displeasure. Thereafter, the then Hon’ble Chief Minister had also
issued Circular for the observance of mandatory requirement of placing
the matter before the CSB.

11. It may be noted here that Chief Secretary, State of Maharashtra had
also issued advisory letter dated 01.03.2018 to the secretarial staff of the
Hon’ble Chief Minister and other Hon’ble Minister’s offices for observance
of the mandate contained in the judgment of T.S.R. Subramanian’s
case(supra).

12. Suffice to say, despite the aforesaid position, no meeting of CSB was
convened and without placing the issue before CSB, the transfer order has
been issued with approval of Hon’ble Chief Minister. Even if the transfer is
approved by the highest competent transferring authority as
contemplated under Section 4(5) of ‘Act 2005’, the approval by the
Hon’ble Chief Minister does not wipe out material illegality of want of
recommendation as the case may be, by the CSB though mandatory in
view of dicta of the Hon’ble Supreme Court in T.S.R. Subramanian'’s case
(supra) as well as various G.Rs. and the Circulars issued by the
Government itself.

14. At this juncture, it would be apposite to note the decision rendered by
Hon’ble Chairman in 0.A.614/2017 (Pramod Sawakhande V/s State
of Maharashtra, decided on 27.03.2018) wherein 0.A. was allowed on
the ground of non placing the matter of transfer before CSB. In Para
Nos.42 and 43 of the judgment, it has been held as under:-

“42. In so far as requirement of reference to Civil Services Board is
concerned those are reiterated by this Tribunal in the judgment of
this Tribunal rendered in 0.A.No.770 of 2017 with reference to
T.S.R. Subramanian’s case.

43. The manner in which reply is prepared / drafted / filed by the
Under Secretary, Deputy Secretary and Principal Secretary leads
to creation of an impression that these officers have divorced
themselves from their primary allegiance and loyalty towards
law. In the pleadings, the State has failed to explain as to how G.R.

F. UHINC)- 2008/ INT- 3%/ 4.5 368/ £, dated 11.02.2015, which
unambiguously states that reference to Civil Services Board shall

be mandatory in view of T.S.R. Subramanian’s case (supra),
can be ignored or neglected without being disrespectful to the
dictum laid down by the Hon’ble Supreme Court. It is amazing as
to how these officers wield courage to deny the mandatory
requirement of placing the matter of transfer before Civil Services
Board, by disregarding the judgment of the Hon’ble Supreme
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Court, and judgment of this Tribunal, and prefer to abdicate to
wishes of executives higher in hierarchy.”
15. In this view of the matter, there is no escape from the conclusion that
impugned transfer order being in blatant violation of binding precedent
of the judgment of Hon'’ble Supreme court in T.S.R. Subramanian’
case(supra) for not referring the matter before CSB renders the
impugned transfer order clearly unsustainable in law.

8. In the instant case order of transfer of respondent no. 3
cannot be sustained in view of legal position discussed above. As a
consequence of order of transfer of respondent no. 3 order of
repatriation of the applicant was passed. Since the former order is held
to be unsustainable, the latter order, too, will have to be quashed and set

aside. Hence, the order:-

ORDER

A. The 0.A. is allowed.

B.  The impugned order dated 01.12.2023 (A-1) is quashed and

set aside.

C. Respondent no. 1 shall pass orders necessitated by this

judgment, within three weeks from today.

D. No order as to costs.

Member (])
Dated :-29/01/2024
aps
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Akhilesh Parasnath Srivastava.
Court Name : Court of Hon’ble Member (]).
Judgment signed on : 29/01/2024

and pronounced on

Uploaded on : 30/01/2024



